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Contractor payments (TPAR) are

The ATO has drawn a line in the sand for reporting contractor payments and warns tardy businesses that
missing its deadline will involve penalties and set off alarm bells about dodgy behaviour.

It is estimated that the shadow economy costs Australia $12.4
billion a year in lost taxes. It is the job of the ATO to recover this
money and reports such as the Taxable Payments Annual Report
(TPAR), due by 28th August, and other ATO systems are
increasingly effective at clawing this money back.

It is getting harder for businesses to hide from the ATO, like using
cash payments to avoid tax, as the TPAR data gives the ATO the
extra puzzle pieces it needs to catch-out such dishonest behaviour.

All lost taxes have to be made up by those business and individuals who do not indulge in activities such
as paying cash, payments that temp some to pay less tax than they should. It may seem like a win to
some, but it is a penalty for every honest business and individual.

The ATO says, "Ifyouareas ki ng for cash and not decl aring it
and you will be penalised. Itdés not a matter of

The TPAR system recorded $400 billion in payments made to almost 1.1 million contractors in 20227 23.

The typical businesses paying contractors included those in building and construction, cleaning, courier
and road freight, information technology and security, and investigation or surveillance services.

The Tax Office had recently issued more than 16,000 penalties to
businesses which failed to lodge previous TPARs with the
average penalty about $1,110.

The ATO also said that failure to meet the deadline could be seen as 7
a Ared flag and prompt closer s cu. "L

The TPAR is just one weapon in

missing income and keeping things fair for businesses doing the right
thing.
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Contractor payments (TPAR) ar e € nante

Steps to work out if you need to lodge
Step 1: calculate your total payments received from contractors for each relevant service.

Add up all payments your business received for each relevant TPRS service during the financial
year. Include payments received when employees, contractors or sub-contractors performed
services on your behalf.

Step 2: calculate your current or projected business income
If you have been operating your business for:

9 the full financial year: use your current business income for the year
9 less than 12 months of the financial year: use your projected business income. Do this by
working out what your business income will be for the next full financial year.

Step 3: calculate what per cent of your business income is from a relevant service
Calculate this percentage by using the following formula for each financial year:

Total payments received for a relevant service + current or projected business income x 100
=%

You must lodge a TPAR if:
1 10% or more of your business income for the financial year
is from a relevant service, and
1 you made payments to contractors for a relevant service ‘V
during the year. N

If you need to lodge a TPAR, report the total contractor
payments made to each contractor for the relevant service
provided on your behalf.

The greatestompliment we receive from our clients is the referral of their friend:

family and business colleagues. Thank you for your support and trust.
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How a registered trade mark can grow your sales and your business

Ensure your business plan contains all the different components including organisational, marketing,
operational, financial and risk analysis. I f you d

Did you know that in 2022 almost 30% of all Australian businesses with a registered trade mark were in
Victoria? Your brand is often the first thing your customers see when interacting with your business, and
by registering a trade mark for it, you have peace of mind that your brand is legally protected.

In addition, a business with a registered trade mark is 13% more likely to achieve high turnover growth,
according to a study by IP Australia.

Despite the positive data, less than 4% of Australian small businesses have a registered trade mark.

What is a trade mark?

A registered trade mark | egally protects your busi
customers distinguish your products or services in the market.

Those without a registered trade mark may be missing out on these potential benefits:

A after filing for an intellectual property (IP) right, such as a registered trade mark, small to medium
enterprises (SMEs) are 16% more likely to experience high employment growth compared to
businesses with no recent IP filings, according to research by IP Australia

A for businesses launching products, each additional registered trade mark is linked to an 8%
revenue increase per employee

A applying for a trade mark is linked to an increase in start-up valuation

A SMEs that own IP rights on average employ 3.5 times as many people as their peers with no IP
rights and pay a higher median wage.

But what about the businesses that dondt check the
nameorlogocanbe i mportant to avoid infringing a compet:i
businesses can run the risk of needing to rebrand and may face litigation, and the associated costs. Check

out the numbers below.
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How a registered trade mark can grow your sales and your businessé . cont.

4£8% L P A $130k-$240k

of small business trade mark average cost of small
have to rebrand due infringements lead to business rebrand,
to contested trade costly litigation, on not including loss
mark infringement average costing $100k of SEO

In an IP survey of SMEs with In a survey of In a US survey of small
91 Australian respondents global brands businesses with <$30m revenue

Case study i Fat Duck vs Heston Blumenthal
The Fat Duck restaurant opened in Sydney in 2011. Shortly after opening, the restaurant was required to
relinquish their name and rebrand.

This rebranding was a result of celebrity chef Heston Blumenthal filing an application for trade mark
protection. I ntending to reserve and protect the n
company filed a claim in the Federal Court of Australia and won, having filed all the requirements for the

trade mark rights.

The Fat Duck restaura n t was required to rebrand their-r busin

protected your name or logo against competitors, you may run the risk of losing the rights to it.

Case Study i SEO Shark

SEO Shark is a digital marketing agency that specialises in search engine optimisation (SEO).

In conversation with IP Australia, SEO Shark® explained that

ias competition gr ew, we k br ot ec
differentiate the brand from other businesses we needed to
trade mark the name. The SEO Shark trade mark is our
identity, the way we show who we are to customers and this
is something we dondédt want a b repl

now have the name and logo of SEO Shark registered,
meaning we can prevent other businesses in Australia using

BN

our trade mar ks. o

Their advice for other businesses looking to protect their brand is to understand the time and costs involved
in applying for a trade mark. They may not be as much as you think! The cost of a trade mark is often
assumed to be beyond the budget of a small business, but in total, the cost of protecting SEO Shark® was

A

about $600 for ten yearsod6 protection.

Case study i Tutu by You
Tutu by You was launched in 2020 by business partners and cousins, Steph Young and Emily Murray.
They wanted to create a brand for kids, and something that would bring much joy and happiness to the
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How a registered trade mark can grow your sales and your businessé .

world. Their strategy for IP protection was to protect what they
could, with an emphasis on making sure they used the right type
of protection.

Emil vy tol d | P Australi a, iPr
because itbds everything, rig
Webve only | aunched si x mont
on this for two and a half years. There were moments where we
t h ou g h te reallyeed to spend that money to get that
protected? Is anyone going to care about us? Are they really

going to try and rip us off?20 know.

got to take it.o

Tutu by You wanted to protect their business name usingatr ade mar k, and thei
using a design right. They now feel confident in taking their products to market across all platforms because
of their IP protection.

To read the full case study visitIPA u s t r aMebsiaed s

How can you check and register a trade mark?

The new, free pilot TM Checker tool makes it easier for small businesses to check if a trade mark is
available. An initial check only takes a few minutes, then you can apply to register for a trade mark using
the tool for as little as $330.

Registering your trade mark gives you:

9 abusiness asset: the more successful your business becomes, the more valuable your trade mark
becomes.

the legal right to place the ® symbol next to your trade mark
exclusive rights to use your trade mark in Australia

the ability to legally deter others from using your trade mark

= =4 =4 =4

the ability to sell your trade mark, or license it for others to use.

Small business owner Deborah had this to say about TM Checker:

“We would recommend this for other small businesses as the cost of losing your brand or name is very high. It is also
very costly to dispute a legal challenge and to rebrand, redefine or re-leverage any products or market share.”

Remember that a registered trade mark can be
used to protect anything that identifies your
business such as a brand name, logo, distinctive
phrase, letter, number, colour, sound, smell,
shape, picture, movement, aspect of packaging or
a combination of these.
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When to sell your business

Timing is crucial when it comes to selling your business. Market conditions and industry performance
at the time of sale will have an impact on the price you can get for your business. Determining the
best time to sell is an art rather than a science, but there are two important factors to consider for
every sale:

1 The recent financial performance of your business.
1 Market trends for your industry.

FINANCIAL PERFORMANCE

A business6 financi al perfor manc
determining the purchase price. The goal of the seller

should be to obtain the best possible price for their

business. The price will differ depending on many factors,

including whether the growth of the business is increasing,

fading or stable.

@ Selling a Fading Business

Selling a fading business can be difficult - declining financial
performance is detrimental to the purchase price.

In this situation, you could consider selling the business’
equipment through an Agreement to Sell Equipment.
This is different to a business sale because you are not
selling the business’ goodwill or intellectual property.

Usually, an equipment sale is not an attractive option for
aseller if the equipment is key to the business continuing
to operate because the seller will remain responsible for
the lease and any other ongoing contracts.

Alternatively, a seller may want to consider implementing
atransformation strategy or if financial performance
continues to decline, appoint external administrators.

The greatest ampliment we receive from our clients is the referral of their friend:

family and business colleagues. Thank you for your support and trust.
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When to sellyourbusi nessé

STAGES OF FINANCIAL PERFORMANCE

The business’ financial performance Selling the business towards
has improved year on year over the the end of the growth period

. last two to three years. will maximise your sale price.
Growing

The business has not experienced Find a buyer while maintaining

major profits or losses in the past steady performance and

two to three years and the industry keeping ahead of industry
Stable is relatively stable. trends or changes.

Financial performance has been Manage your expectations for
declining. High debt levels and alower purchase price, continue
outstanding expenses are a strong trading until performance improves,
indication of a fading business. or implement a transformation

strategy. Look to reduce costs

by renegotiating agreements

with suppliers.

HOW TO CONDUCT MARKET RESEARCH

A

Therebs rarely a o6right timebé to sell your busines:

And determining the o6right prréeseaeldcan be valuable whertito i mp o s
comes to choosing when and how to sell your business.

Your market research should focus on two areas: (i) future demand for your product or services;
and (ii) demand for your business.

1 Future Demand for Your Product or Services

A business®dé value should al ways
which are partly determined by the future demand for your product or
services.

Economic and industry trends can have large, long-term effects on
sales and profit. For example, when consumer confidence is high,
customers are more likely to spend disposable income on goods and
services, like clothes and entertainment. The increased demand for
products and services could mean business owners can charge
higher prices.

Sepember2023 -- page 7



Whentosellyourbusi nessé

To find economic and industry information, start by reading the economics section of the Australian
Financial Review. To go deeper, check out the economic commentary from the Reserve Bank of
Australia. Finally, the Australian Bureau of Statistics is a trove of industry-specific data.

2 Demand for Your Business

Just like the housing market, the market for businesses is cyclical. If there is more demand than
supply for businesses like yours, you can request a higher price.

For example, if more people want to purchase a cafe than there are cafes available for purchase,
then owners of cafes can charge a higher price when selling their business.

Determining the relative levels of demand and supply for businesses can be a challenge. The best
way is to ask a business broker. Brokers are experts who spend their days scanning the market for
businesses 8 gauging demand and assessing supply. Speak to three or four brokers from different
organisations to make sure you get a balanced view of market conditions.

Finally, spend a few weeks scanning the listings
for businesses similar to yours that are on the
market. You will start to get a sense for the value
of your business by asking, at what price are
they selling? and how long do they take to sell?

DRAFTING AN EXIT PLAN

Selling a business that is underprepared for a
your business, and the purchase price. Before speaking with potential buyers, you should plan for

the sale by drafting an exit plan setting out the steps you need to take to ensure you can sell your
business for its maximum value.

The exit plan should deal with:
@ Are you selling a franchise?

the value of the business and the assets;
Unlike selling an independent business, if you own

your business’ growth trajectory to date; afranchise, you will need to obtain the franchisor’s
consent before you can sell. Generally, you won't need
to formally obtain the franchisor’s consent to a sale
training programs for possible successors; until you have actually found a buyer and entered
into a contract.

staff and client transitions;

timeframe to sell and handover the business;

. ) . However, it's a good idea to tell the franchisor that
your involvement with the business after X : :
you sell (i.e. partial or full sale); and you intend to sell the business, as the franchisor could
help you prepare your business for sale. Your franchise
agreement will set out the exact requirements you'll
need to comply with when selling your franchise
business, and any terms that the sale contract will
need to include.

asset ownership including any valuable
intellectual property.
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Completing the Sale of a Business

MARKET TRENDS
I n addition to the financi al performance of your b
to sell.

Selling a business involves several steps, moving parts and
legal documents. Once you negotiate and exchange a
business sale agreement with the other party, parties must
transition to the completion process. This broadly involves
t he Dbuyer anydrswokihg tegetlers(ant witv
their respective clients) to fulfil a number of obligations.
Once all parties satisfy these obligations, the sale will be
complete. Completion can be a stressful and overwhelming [ESSEs
process, so it is useful to prepare a complete checklist to &
keep track of progress. This article discusses the key stages
and documents common to most business sale
transactions.

Pre-Completion Steps

Before the parties can complete the sale, there are several steps they must take to get ready for the big

day (known as completion day). Each of the buyer ¢
agreement carefully to ensure their respective clients satisfy these steps. Indeed, many of them can take

time and may delay the sale if left to the last minute.
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Completing the Sale of a Businessé

The table below sets out some common pre-completion steps and the documents required to satisfy them.

Pre-Completion Description Documents required
Steps

Corporate While not necessarily always found in the business sale agreement, itis board and
governance important (and good corporate governance) that the entity entering into shareholder
approvals the transaction passes the necessary approvals to enter into the resolutions

transaction and sale agreement.

Depending on the company’s constitution and shareholders agreement

this could mean getting shareholder and board approval.

Release of If the business owner (seller) has granted a security interest over any of notification of
encumbrances the assets being sold, those security interests will need to be dealt with. discharge
This usually means having that security released by having the secured
party sign a notification of discharge

However, for some assets like leased equipment, the security interest will
continue with the sale and the buyer will assume liability for the security.

If this is the case, the business sale agreement should address this point.

Training There are sometimes requirements for the seller to provide the buyer with none

training in the business prior to completion.

Stocktake If stock is forming part of the business sale, there can be a requirement none
that the seller completes a stocktake before completion to determine the

stock’s value

Transferring If any employees are being transferred, new employment agreements will employment
employees need to be entered with those employees and the buyer, which recognise agreements

their prior service and entitlements (if relevant).

Conditions Precedent

Throughout the business sale agreement, there are several
conditions that must be satisfied before the completion date.
These are known as conditions precedent.

It is usually a term of the sale agreement that if these
conditions are not satisfied by the relevant party (or waived
by the party which has the benefit of them), the other party
can walk away from the sale. In the case of the buyer, they
can potentially have their deposit refunded.
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Completing the Sale of a Businessé

The table below sets out some common conditions precedent in a business sale and the documents
required to satisfy them.

Condition

Precedent

Dealing with

the lease

Franchisor

approvals

Key

contracts

Description

If a premise is subject to a lease, the landlord must consent to either the
existing lease being assigned or agree to the grant of a new lease in favour

of the buyer.

If the business being sold is a franchise, the franchisor must approve the
incoming buyer and enter into a new franchise agreement with them. The
seller will need to sign a deed of surrender in release in regard to its

franchise agreement with the franchisor.

Sometimes a business being sold will be party to a key contract thata
buyer will want either assigned or to have a new contract entered into with
them before completion. This is because without that particular contract

being on foot, the business may not be able to run.

Documents required

deed of assignment (for

an assignment); or

deed of termination
and release and a new

lease (for a grant)

franchise agreement;

deed of surrender and

release

deed of novation; or

new contract

Completion Day

On the completion date, both parties must work together
to fulfil their respective obligations. Completion can differ
greatly between transactions depending on what the
business is and what assets are being sold. However,
there are some obligations that are usually present in
each business sale. Once the completion obligations

have been fulfilled by both parties, the sale has been
completed and the buyer is now the legal owner of the

business.

=
| G
| s
B s

The greatest compliment we receive from our clients is the referral of their frient

family and business colleagues. Thank you for your support &mdt.
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Completing the Sale of a Businessé

The table below sets out some common completion obligations in a business sale.

Completion Description Documents required
Obligation

Creliver title Thie seller must deliver to the buyer any certificates of title or other certificates of
documents documents relating to proof of ownership of the assets being sold. title

Creliver business Thie seller must deliver to the buyer any business records. Impartantly the relevant

records seller must only deliver the relevant business records, as there may be cther business records

records within the company not relevant to the sale.

Priysically delver Seller must physically deliver any assets being sald that are capable of none

assets physical delvery to the buyer.

Cther assignments  If amy other contracts are being assigned as part of the sale lsuch as supply deed of
agreements or [P licences), these will need to be aszigned at completion. If assignment or
there are any vehicles, notices of disposal and any other documents nowvation;

- to b r the registration .
required to transfer the registratior notice of
disposal

Business narme The seller must deliver the transfer number for the business name to the none

transfer buyer.

Login details The seller must deliver to the buyer any login details required for the buyer none
to access any of the assets being transferred, which may include social
media accounts, emails and CRM systems.

Pay the balance of  Buyer must pay the balance of the purchase price, adjusted for any settlemeant

the purchaze price  employee entitlements and stock value lif relevant). The buyer's lawayer will statement

prepare a sattlement statement detailing how the purchase price balance

has been calculated

Post-Completion Obligations

Sometimes there are post-completion obligations for the
seller. These often include training the buyer on the business
processes for a certain period of time. It can also include an
agreement to be on call for a certain period of time for
technical questions and assistance following the sale. The
seller will usually have restraint obligations to comply with a
certain period of time post-completion.
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Completing the Sale of a Businessé

Key Takeaways

Completion can be a daunting and stressful process, as there
can be a number of steps and obligations which both parties
must adhere to ensure a smooth end to the transaction.
Completion involves a three-step process: pre-completion, day of
completion, and post-completion. All of these steps involve
different documents and requirements.

Of particular importance are the conditions precedent in the pre-completion stage, as if these are not
fulfilled or waived, the other party will usually have the right to terminate the agreement and walk away
from the sale. Likewise, in the case of the buyer, they can potentially have their deposit refunded. It is a
good idea to keep a completion checklist handy so all parties can keep track of where things are at with
completion
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